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Over a century ago, we declared that “the courts of no state have gone further” than Texas

“in applying the doctrine of subrogation” because “our decisions recognize the doctrine . . . to its

fullest extent.”   Today’s case requires us to decide whether this doctrine applies to a subcontractor1

seeking to recoup contractual payments from alleged third-party tortfeasors.  We hold that it does,

provided the traditional requirements of subrogation are satisfied.  Accordingly, we reverse the court

of appeals’ judgment and remand to that court for further proceedings.



2

I.  Background

The owner of the Renaissance Hotel in Dallas hired Price Woods, Inc. (“Price Woods”) as

general contractor to remodel a hotel meeting room.  Price Woods in turn subcontracted the HVAC

and sheet metal work to Frymire Engineering, Inc. (“Frymire”).  As part of its contract with Price

Woods, Frymire agreed to pay for any damages caused to Price Woods or the hotel owner “by reason

of [Frymire’s] performance of the work” and to obtain liability insurance to cover this indemnity

obligation.  Frymire complied with the agreement by purchasing a general liability policy from

Liberty Mutual Insurance Co. (“Liberty Mutual”).

While working on the hotel’s air conditioning system, Frymire’s employees installed an

“Add-A-Valve” to a chilled water line.  The water line later ruptured at the site of the valve, resulting

in extensive water damage to the hotel.  The hotel owner sought indemnification from Frymire

according to the terms of the contract; Liberty Mutual paid the owner $458,496 on Frymire’s behalf;

and the parties signed an agreement releasing Frymire and Liberty Mutual from “all actions, claims,

and demands” stemming from the incident.

Nearly two years after signing the release, Frymire, by and through Liberty Mutual (together,

“Frymire”), sued the manufacturers of the “Add-A-Valve”—Jomar International, Ltd. and Mixer

S.R.L. (together, “Jomar”)—to recoup the indemnification payment, alleging damages from Jomar’s

negligence, product liability, and breach of warranty.  Jomar filed both traditional and no-evidence

motions for summary judgment, and the trial court granted both motions without explanation.  The

court of appeals affirmed, holding that Frymire lacked standing to assert its claims because it failed
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to establish a right to equitable subrogation.   Because the court based its holding solely on standing,2

it did not address whether summary judgment was appropriate under Jomar’s other arguments.3

II.  Equitable Subrogation

The doctrine of equitable subrogation allows a party who would otherwise lack standing to

step into the shoes of and pursue the claims belonging to a party with standing.   Texas courts4

interpret this doctrine liberally.   Although the doctrine most often arises in the insurance context,5 6

equitable subrogation applies “in every instance in which one person, not acting voluntarily, has paid

a debt for which another was primarily liable and which in equity should have been paid by the

latter.”   Thus, a party seeking equitable subrogation must show it involuntarily paid a debt primarily7

owed by another in a situation that favors equitable relief.8

The court of appeals held that Frymire failed to satisfy any of these requirements, determining

that Frymire paid the hotel owner “to satisfy its own contractual obligation” and that the payment
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was voluntary and did not unjustly enrich Jomar.   Frymire contends that the court of appeals9

misapplied the subrogation requirements.  According to Frymire, the indemnity payment

extinguished the tort debt primarily owed by Jomar; the indemnity payment was an involuntary

payment made pursuant to a binding contractual obligation; and Jomar will be unjustly enriched if

it escapes liability for its defective product because of Frymire’s contractual payment.  We address

each of these issues in turn, considering the evidence in the light most favorable to Frymire, the

nonmovant.10

A.  Third-Party Debt

“A right to subrogation is often asserted by one who pays a debt owed by another,”  but we11

have yet to directly address what constitutes “a debt owed by another.”  Frymire urges us to focus

on the debt potentially owed in tort by Jomar to the hotel for the water damage caused by Jomar’s

faulty valve.  Frymire contends that it satisfied Jomar’s debt by paying for the damages incurred by

the hotel and is thus entitled to recoup that payment through equitable subrogation.  Jomar counters

that the debt in question is the contractual debt owed by Frymire to the hotel.  Having suffered

extensive damage as a result of Frymire’s work, the hotel turned to Frymire, not Jomar, for payment.

Jomar claims that Frymire covered the damage according to the terms of a contract to which Jomar

was not a party and of which Jomar did not have notice, thus satisfying a debt owed by Frymire.
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Furthermore, Jomar argues that Frymire should be prevented from asserting the rights of a party, the

hotel, to which Frymire was directly indebted.

Jomar correctly argues that Frymire’s contractual payment fulfilled a debt owed by Frymire

to the hotel; however, the satisfaction of this contractual debt does not foreclose the existence and

satisfaction of another debt owed by Jomar to the hotel.  We have previously permitted subrogation-

based claims to proceed under similar circumstances.12

In Keck, Mahin & Cate v. National Union Fire Insurance Co. of Pittsburgh, PA, an excess

insurer, acting on behalf of its insured, settled a lawsuit against the insured according to the terms

of the policy.  The excess insurer then sued the primary insurer for negligence and the defending law

firm for legal malpractice, asserting claims on behalf of the insured under the doctrine of equitable

subrogation.   The underlying facts in Keck are strikingly similar to the facts highlighted by Jomar13

in this case.  The insured relied on the excess insurer for payment and never sought to recover

damages from the law firm or the primary insurer.  Furthermore, the excess insurer’s settlement

payment fulfilled a contractual obligation owed to the insured and was made according to a policy

to which the law firm and the primary insurer were not parties and of which they did not have prior

notice.  Nevertheless, we permitted the excess insurer’s claims to proceed.14

Jomar attempts to distinguish Keck on the basis of its context and the identity of the party

receiving payment.  Unlike Keck, this case does not arise in the context of excess liability insurance.
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Additionally, the excess insurer in Keck satisfied its contractual debt with the insured through

payment to a third party whereas Frymire paid a contractual debt directly to the hotel owner.  These

differences do not persuade us to reach a different result here.  Equitable subrogation applies in

“every instance in which one person . . . has paid a debt for which another was primarily liable.”15

Jomar points us to Smart v. Tower Land & Investment Co., where we refused to extend subrogation

rights to a mortgage holder who had paid property taxes on behalf of the mortgage debtor, as an

instance where subrogation was denied to a party seeking to assert the rights of the payee.   In16

Smart, we refused to allow the mortgage holder to assert the rights of the taxing authority against the

mortgage debtor, not because the holder had paid the taxing authority directly, but because

subrogation rights based in equity had been foreclosed by the terms of the mortgage contract.   We17

permitted the excess insurer’s equitable subrogation claims to proceed in Keck, and, in spite of

Jomar’s arguments, we will permit Frymire’s claims to proceed here if Frymire’s indemnity payment

satisfied a debt primarily owed by Jomar to the hotel owner.

In response to Jomar’s summary judgment motion, Frymire presented a report on the water

leak from its expert, Johnie Spruiell.  Spruiell inspected the “Add-A-Valve” at issue and concluded
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in his report that Frymire’s employees installed the valve according to Jomar’s instructions; however,

when installing an adjoining ball valve, the employees may have introduced torque into the copper

tubing of the water line, causing the tubing inside the “Add-A-Valve” to fail.  According to Spruiell,

once the tubing failed, the Teflon tape sealing the valve to the water line quickly gave way, resulting

in the water leakage.  Spruiell determined that a properly designed valve would not have failed under

these circumstances.  Viewing this evidence in the light most favorable to Frymire and disregarding

any contrary inferences, as we must at this stage of the proceedings,  we conclude that Frymire18

satisfied its summary judgment burden to provide evidence that a design defect in Jomar’s “Add-A-

Valve” primarily caused the rupture, and therefore, that Jomar is primarily responsible for the

resulting damage.

B.  Involuntary Payment

Having determined that Frymire showed some evidence that it paid a debt primarily owed

by Jomar, we turn to the next, and most frequently disputed, element of equitable subrogation—an

involuntary payment.   A payment is voluntary when the payor acts “without any assignment or19

agreement for subrogation, without being under any legal obligation to make payment, and without
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being compelled to do so for the preservation of any rights or property.”   Texas courts are “liberal20

in their determinations that payments were made involuntarily.”21

Frymire claims that it was legally obligated by its contract with Price Woods to pay the hotel

for the water damage; therefore, the indemnity payment made to the hotel owner was involuntary.

Jomar responds that equitable subrogation is only available “when one person confers upon another

a benefit that is not required by legal duty or contract.”   According to Jomar, Frymire voluntarily22

entered the contract and voluntarily satisfied the hotel owner’s demands for payment, so it is not

entitled to equitable subrogation.

We do not read Smart as foreclosing equitable subrogation to any party who pays a debt

pursuant to the requirements of a contract.  Our equitable subrogation holdings as far back as Oury

describe involuntary payments as “legal obligation[s]”  and payments that are made “for the23

protection of some interest of the party making the payment” ; these descriptions easily encompass24

a contractual obligation.  Instead, we read Smart as preventing a person who confers a benefit on a

party as “required by legal duty or contract” from leveraging equitable subrogation to assert claims
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against that same party.   That is, Frymire would lack standing to seek equitable subrogation if25

Frymire had contracted with Jomar, rather than with Price Woods, to pay the hotel’s damages caused

by Jomar.  This common-sense reading reflects the equitable nature of equitable subrogation and

harmonizes Smart with our other equitable subrogation holdings.26

Jomar’s argument that Frymire cannot assert equitable subrogation because its indemnity

payment was under a voluntary contract would, if accepted and applied to other contracts, be a

radical departure from long-settled Texas subrogation law.  For instance, insurance policies are

contracts, too, and if the hotel’s property insurer had paid the hotel for the cost of repairs pursuant

to a policy agreement, it would certainly be able to assert an equitable subrogation claim against

Jomar.   27

The situation here is not much different.  Frymire agreed to “indemnify and hold Price

Woods, Inc. and Owner harmless from any and all liability . . . which may be incurred . . . by reason

of [Frymire’s] performance of the work.”  When the water line ruptured, the hotel owner made a

claim on Frymire for indemnification under the contract.  In this case, no legal duty obligated

Frymire to confer a benefit on Jomar—Frymire paid the hotel owner to satisfy contractual indemnity

obligations owed to Price Woods.  Frymire’s decision to contract with Price Woods was voluntary;

its duty to honor that contract was not.  Having acted to satisfy a legal obligation and to protect its
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interests under the contract (and its reputation in the marketplace), Frymire involuntarily

extinguished a debt primarily owed by Jomar to the hotel owner.

C.  Unjust Enrichment

Even though Frymire has shown evidence that its indemnity payment satisfies the first two

elements of equitable subrogation, it must still show that the circumstances of the case favor

equitable relief.  Frymire says Jomar will be unjustly enriched if it is allowed to escape responsibility

for the damage caused by its faulty product.  Jomar claims that Frymire did not confer any benefit

on Jomar; rather, Frymire acted on its own account to satisfy contractual and potential tort liability

for the actions of its own workers.  According to Jomar, the hotel owner could have pursued tort

claims against Jomar but chose not to; therefore, any hypothetical tort claims against Jomar should

not be relied upon for determining unjust enrichment.  Once again, we turn to Keck for guidance.

In that case, we permitted the excess insurer to pursue tort claims against the primary insurer and the

law firm through equitable subrogation, even though the insured itself chose not to pursue those

claims.   Likewise, Frymire seeks to pursue claims against Jomar in the face of the hotel owner’s28

inaction.  Given the similarities between Keck and this case, and the evidentiary presumption that

Jomar’s faulty product primarily caused the water damage, we have no trouble concluding that Jomar

would be unjustly enriched were Frymire not permitted to pursue its claims.
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III.  Contribution and Assignment

Frymire has shown sufficient evidence to survive summary judgment on the issue of standing

under the equitable subrogation doctrine.  However, Jomar argues that Frymire is using equitable

subrogation as a cloak to seek contribution from Jomar or an assignment of the hotel owner’s claims

against Jomar under circumstances in which Texas law prohibits contribution and assignment.

Specifically, Jomar alleges that Frymire’s own negligence caused the damages related to the water

line rupture and that, as a tortfeasor, Frymire is barred from pursuing contribution from Jomar or an

assignment of the hotel’s claims against Jomar.   These arguments attack the viability of the claims29

Frymire seeks to pursue under the doctrine of equitable subrogation, but even if Jomar’s arguments

have merit, an issue on which we express no opinion, that does not mean that Frymire cannot even

bring suit.  Equitable subrogation confers standing on a party, opening the courthouse door and

allowing the subrogated party to pursue otherwise unavailable claims.   The validity of those claims,30

and any defenses asserted against them, are assessed once a party has demonstrated the right to bring

suit.  The court of appeals focused solely on whether Frymire had standing to pursue its claims;

holding Frymire lacked standing, the court did not address the merits of Frymire’s underlying

claims—and neither do we.31
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IV.  Conclusion

We hold that Frymire has standing to pursue its claims against Jomar under the doctrine of

equitable subrogation because the evidence supports Frymire’s contentions that it (1) paid a debt

primarily owed by Jomar, (2) did so involuntarily, and (3) seeks subrogation in a situation where

Jomar would be unjustly enriched if Frymire were precluded from pursuing its claims.  Having

concluded that Frymire has standing to pursue its claims under the doctrine of equitable subrogation,

we reverse the court of appeals’ judgment and remand to that court for further proceedings.

___________________________________
Don R. Willett
Justice
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